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way in which audiences seek to access content is changing rapidly, with platforms now 

acting as both direct competition in media services and as a gateway for other media 

organisations, including the BBC, to reach audiences. The vertical integration of digital 

platforms across the media value chain provides them with significant market power and 

bargaining power, tipping outcomes in their favour which can be to the detriment of 

consumer choice. For example search results on TV platforms or on voice assistant often 

self-preference the downstream content of the platform provider instead of offering 

consumers a choice of providers.  We are concerned that large digital platforms do not 

gain the position where they will have the ability to reduce that choice, potentially by 

creating entire closed media ecosystems that may eventually drive out UK players and 

the unique value they can deliver to UK audiences.  

  

Overarching statutory duty and citizen  welfare   

We support 
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�x data-related remedies, such as increased consumer control over data and data 

mobility, as well as mandated interoperability, third party access to data and data 

siloes;  

�x consumer choice and default remedies, including restricting the ability of 

platforms to purchase search default positions and the introduction of choice 

screens.  

We agree that the DMU should also be empowered to impose ownership separation in 

the most serious circumstances and as an option of last resort.    

 
The BBC Group  

The ēēĔ Ĵľ Ŀĳİ ĦĜůľ ķİĬįĴĹĲ ĻŀĭķĴĮ ľİĽŁĴĮİ ĭĽĺĬįĮĬľĿİĽ# ŀľİį ĭń F=z ĺı ēĽĴĿĴľĳ ĬįŀķĿľ 

and 80% of young people each week, and one of the most recognised British brands 

around the world.  The BBC has over almost a century built up significant knowledge 

with regards to developing high quality and distinctive public service content and 

services on TV and Radio platforms.  In recent decades, this knowledge has extended to 

digital content and å critically å digital services where UK audiences can get the full 

range and breadth of BBC content and best value from the BBC.  Around half of the 

ĬŁİĽĬĲİ ĻİĽľĺĹůľ įĬĴķń ŁĴİłĴĹĲ Ĵľ Ĺĺł ľĻİĹĿ ĺĹ on-demand and online content and 

estimates suggest online platforms could account for 35-40% of all live radio listening 

by 2035.  BBC services include the BBC iPlayer, BBC Sounds, BBC websites and mobile 

apps such as BBC News and BBC Sport.  BBC content and services are also available on 

or discoverable through the products offered by large online platforms such as Amazon, 

Apple, Facebook and Google. However, the BBC also competes with the downstream 

services of these large online platforms (for instance, BBC iPlayer competes with 

ĒĸĬŅĺĹ ġĽĴĸİ ħĴįİĺ ĺĹ ĒĸĬŅĺĹůľ ėĴĽİ ĥħ# łĳĴķľĿ ēēĔ ĤĺŀĹįľ ĮĺĸĻİĿİľ łĴĿĳ ĒĸĬŅĺĹ 

ĞŀľĴĮ ĺĹ ĒĸĬŅĺĹůľ ĖĮĳĺ ľĸĬĽĿ speakers).  

 

In the remainder of this response we set out detailed comments on the relevant 

consultation questions. 

 

Part 2: The Digital Markets Unit 

Consultation question 1: What are the benefits and risks of providing the Digital 

Markets Unit with a supplementary duty to have regard to innovation? 

We believe that innovation should already be covered by a duty to promote competition 

in digital markets for the benefit of consumers for a number of reasons and therefore, 

there is no need for the DMU to be provided with a separate duty on innovation.  

Firstly, innovation is a standard feature of competition law and merger control analysis. 

For instance, in assessing whether a merger leads to a substantial lessening of 

competition, the theories of harm which the CMA will consider include whether the 

merger will reduce innovation efforts at one or more of the pre-merger businesses.3 

Secondly, it is widely considered that the current consumer welfare standard used in 

competition policy should consider the dynamic as well as static impact of markets on 

 
3 CMA Merger Assessment Guidelines, CMA129, 18 March 2021, paragraph 2.17. 
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consumers. 



 

6 

 

In the media and broadcasting sector this additional duty might be used  for example to 

take into account citizen concerns such as the incentive to invest in content that serves 

niche audiences or the benefit of content curation by PSBs. These are potentially within 

the skillset of the DMU, although clearly advice may be sought from Ofcom and DCMS 

(see our response to question 4 below).  For instance, we note that the CMA already has 

a function of advising the Secretary of State on mergers that might raise public interest 

considerations such as the need for accurate presentation of news and free expression of 

opinion in newspapers, even though it is a competition and consumer agency. 

Consultation question 4: Is there a need to go beyond informal arrangements to ensure 

regulatory coordination in digital markets? What mechanisms would be useful to 

promote coordination and the best use of sectoral expertise, and why? Do we have the 

correct regulators in scope? 

Given the fast-paced nature of a global digital market, the DMU and other regulators 

need to be able to work together at pace. This means a streamlined coordination process 

is essential to ensure the larger players are prevented from securing too much, possibly 

irreversible market power and influence. 

This is a critical point when considering further specific legal duties, which we believe 

would be beneficial (and which were as envisaged by the Digital Regulation Cooperation 

Forum.)6   

This type of formal coordination between regulators will be essential å especially if the 

DMU is to take into account wider considerations beyond a narrow view of competition 

parameters. In particular, if issues of media plurality and fair attribution of content are to 

be considered, then the DMU will need to have formal coordination duties with Ofcom in 

order to carry out its duties more effectively. In particular: 

�x Regulators should be able to share information to reduce the costs and 

administrative burden on market participants of having to address the same or 

similar information requests; 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/982898/DRCF_response_to_DCMS__PDF.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/982898/DRCF_response_to_DCMS__PDF.pdf
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duplicating  powers already covered  by competition law alone or specific sector 

regulation.  

However, equally, a narrower scope/definition# ľŀĮĳ Ĭľ űįĴĲĴĿĬķ ĻķĬĿıĺĽĸ ĬĮĿĴŁĴĿĴİľŲ# 

would be too restrictive and may lead to less effective regulation hampered by 

protracted debates on the definition of a platform and a lack of legal certainty. A 

narrower definition could mean that the DMU is unable to take action in certain areas 

where competition issues in the digital sphere may arise such as the interaction between 

hardware and operating systems in relation to, for example in-car infotainment systems 

and smart speakers. 

Consultation question 8: What are the potential benefits and risks of our proposed 

SMS test? Does it provide sufficient clarity and flexibility? Do you agree that 

designation should include an assessment of strategic position? 

We agree that SMS should revolve around a finding of substantial and entrenched 

market power, including a finding that the firm occupies a strategic position based on 

the four factors outlined at paragraph 68 of the consultation. 

Consultation question 9: How can we ensure the designation assessment provides 

sufficient flexibility, predictability, clarity and specificity? Do you agree that the 

strategic position criteria should be exhaustive and set out in legislation? 

It will be important that the strategic position criteria can adapt as digital markets do. 

Precise criteria defined too tightly in legislation risks ruling out other relevant factors 

that may emerge in the future. For the DMU to succeed a degree of flexibility will be 

required e.g. in the weight attached to relevant factors and in the possibility for other 

factors to be taken into account. A future-proof regime could be achieved by requiring 

the DMU to publish guidance setting out specifically what they will take into account. 

Guidance could then of course be more easily updated in the event that new factors 

emerge which need to be taken into account.  

Consultation question 10: What are the potential benefits and risks of the Digital 

Markets Unit prioritising SMS designation assessments based on the criteria in 

paragraph 77? 

We agree with the prioritisation criteria outlined in paragraph 77 of the consultation. In 

respect of the revenue criteria, global revenue is the better option. Using only UK 

revenue as the criteria could mean that a firm which is the target of the regulatory 

regime could avoid SMS designation of its activities if it does not account for its 

revenues in the UK. In addition to the prioritisation criteria outlined, consideration 

should be given to an additional factor 
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Consultation question 11: What are the benefits and risks of the proposed SMS 

designation process? What are the benefits and risks of a statutory deadline of 9 

months for SMS designation? 

The SMS designation process should be as streamlined as possible and completed within 

a reasonable timeframe. Given the fast pace at which digital markets move, we are in 

favour of SMS designation assessments having a statutory deadline of 6 months. 

We agree that the SMS designation should last for 5 years prior to review. This is 

reasonable given that part of the definition of SMS is entrenched market power which 

can be expected to last on a medium to long-term basis.   

Part 4: An enforceable code of conduct 

Consultation question 12: Do these three objectives correctly identify the behaviours 

the code should address? 

The three objectives rightly target exploitative and exclusionary conduct, as well as 

facilitating transparency. However, we think that the proposed code should apply to the 

ľŀĭľĿĬĹĮİ ĺı Ĭķķ İĮĺĹĺĸĴĮ ĽİķĬĿĴĺĹľĳĴĻľ ĭİĿłİİĹ ĮŀľĿĺĸİĽľ ĬĹį Ĭ ıĴĽĸůľ įİľĴĲĹĬĿİį ĤĞĤ 

activities, rather than only applying to the relevant formal contractual relationships. This 

is because many businesses (including the BBC) often do not have formal contractual 

arrangements in place with the online platforms who are likely to be the subject of SMS 

findings.   

For instance, the BBC does not have any agreements in place with search providers in 

respect of results, and yet given that news, in particular, is a major driver of search 

traffic, we would want to ensure that any code of conduct applies to ranking of search 

results on providers found to have SMS status. Furthermore, there are mechanisms such 

as RSS feeds which are deliberately designed to be open and accessible. However, RSS 

feeds can nonetheless be exploited by firms with SMS if they use them to access content 

without agreeing terms with content creators and distributors which reflect fair value 
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apply.  It is then critical that the DMU should have powers to develop firm-specific 

legally binding requirements. Option 2 would be too inflexible in this respect and the 

DMU could 
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sharing which can be built upon by negotiation or PCI as necessary. This 

minimum standard of access to data should include a presumption that 

businesses such as content providers should have access to the same level 

of usage data on their own service as the large online platforms, subject to 

consistency with GDPR principles. We note the ongoing cooperation and 

work between the CMA, Ofcom and the ICO and that it should be possible 

to ensure access to data in a manner which is GDPR compliant. 

Consultation question 14: What are your views on the proposal to apply principle 2(e) 

(see Figure 4 below) to the entire firm? Should any explicit checks and balances be 

considered? 

It is essential that firms designated with SMS cannot 
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A broader concern with the code of conduct as currently described in the consultation is 

that it lacks absolute clarity on who is intended to benefit from it. Whilst the code 

applies to SMS firms, the DMU has duties with regards to consumers (and we 

argue, citizens in response to Q2) but the code itself also refers to customers and 

users. In some cases it seems like these three terms are used interchangeably. The code 

should be clear about the difference between these terms.  

 

Consultation question 16: How can we ensure the appropriate use of interim code 

orders?  

Given the fast changing nature of digital markets and the potential scale of the damage 

which SMS-designated firms could cause to businesses and ultimately to consumers and 

citizens, interim code orders are clearly required.  It is essential that there are clear 

processes in place for reporting issues which require immediate attention so that interim 

code orders can be considered.  The DMU should then be under an active duty to 

respond to these reports and to clarify why an interim code order has been made or 

alternatively why an interim code order has not been imposed.  Overall, we believe 

that the conditions set out in paragraph 100 of the consultation are sufficient to ensure 

that interim code orders are not misused.  

 

More broadly, we believe there is merit in ensuring that there is a dispute resolution 

system regarding disputes over the implementation of the code of conduct.  It seems 
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Consultation question 20: How appropriate are the proposed flexibility mechanisms 

set out above? Are there any associated risks?  

PCIs certainly need flexibility mechanisms given the fast-paced nature of digital 

markets.  We agree with the main mechanisms set out in paragraph 118.  However, if the 

flexibility mechanisms are too broad, there is a risk to legal certainty and a risk that 

repeated reviews and appeals may inadvertently water down the effectiveness of the 

PCIs.  








